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SUMMARl
In PART I of this sudy a survey has been given of whar Drlrch authors have
wrimen since 1870, when capital punishment was abolished, on subjects concerning
the general preventive effecr of punishment. This historical survey ends where,
during the years 1940-1945, under the stress of the occupation all literature on
the subject ceased.
In PART II an attempt has been made to arrange the historical marter so as ro
obtain a picture of what had been brought forward in the Netherlands in con-
nection with the general preventive effecr of punishment. This led to rhe inrro-
duction of some new distinctions.
I arrived at the following conclusions.
1. General and special prevenrion form a dual conception from which the
tuhole of criminal law can be surveyed. General and special prevenrion are not
aims of punishment, which can or cannor be pursued along with retribution,
prorection of the communiry, reformation of the criminal or rendering him harm-
less (by detention), but they are the two arpectr conmon to all tbese aimt, such
as retribution etc.
2. I define general prevention as the effect which punishmenr exercises on
persons other than the convicted. This effect alwayt make: ixelf feb, whether de-
sired. or not. II no atrenrion is paid to the effecr of rhe punishmenr on the com-
munity one runs the risk of giving rise to indignation at the administration of
justice, disregard of the authorities, or conrempt for Iaw and order without
noticing that the administration of jusrice itself is the cause of ir.
). Therefore one cannot on ad,equate groand,s be pro or contra the infliction
of puni.shment for general preventive purposes. The punishment must of necessity
be tested as to its effect on others than the convicted person. There can only be"a
difference of opinion as ro how far one may go for the sake of the effect of the
punishment on the community, when other interests may be injured, e.g. those of
the accused or those regarding legal securiry or the after-care of criminals. More-
over, the requirements of punishment as an effective general prevenrive may
come into conflict with the boundaries which the public sense of justice sers to
the statutory maximum punishments, the punishment imposed by the judge or
the execution of the punishment.
CHAPTER I, $ 1.
In ptopottion as the gap between rulers and ruled became less wide, the merely
deterrent function of criminal law passed into that of uphold,ing authoilty. This
function is the most essential of the general preventive side of punishment. In
the middle of the last century it was more and more realized that determent alone
was not sufficienc. Ic is essential to strengthen the sense of a moral standard in
the community itself, so as ro increase its resistance against committing crime.
By the side of the upholding of authority, punishment has therefore another
function, viz. thar of upbold.ing tbe rzorm. Not before the 20rh cenrury does it
become evident that it is sometimes the task of the authorities to create new law
which is not yet felc as just by rhe people, and thus ro create new delicrs. The
third general pteventive function of punishment is that of. creating neu nonnr.
In order to make a prcper use of tl.ris norm-creating funccion authority must be
strongly established. For the punishable nature of new delicts, such as those tesul-














to the law. It is only gradually rhat the commirring of such a delict is inwardly
felt as an act of injustice. Thus, general prevention in its function of upholding
authority gives support to its function of creating neu, stand,ard.s, It is further
unthinkable that its function of upholding exisring standards can remain unim-
paired if that of upholding aurhoriry is neglected, and vice versa.
CHAPTER I, $ 2.
The function of upbold,ing authority is the mosr important in cases where rhe
authority of the governmenr is directly artacked-sedition, political delicts. Here,
d'eterntent stands firsr and, above all, the enforcemenr of obedience is aimed at.
In addition to rhe detering effect there is, however, a second side to the authority-
upholding function, viz. the desire to keep unimpaired or to strengrhen the
habit of obedience to the authorities among the majority of the members of the
communiry.
From this function of general prevention it becomes understandable why, in
practice, there should always have been objections against limiting the possibili-
ties of renzand,ing a delinquent immed,iately after his apprehenilon From this
motive also springs the desire to extend the legal possibility, as well as the practice,
of imtnecliately seizi.ng any good,t found on the suspected person, and bringing
him. at once bet'ore a jud,ge. It is of great importance for this authority-upholding
function that the prisoner should he tried. uith tbe shortest possible clelay.
It even depends on the strength of the authority of the government and of
law and order what shall be the demands to be made upon the evidence in cri-
minal cases.
The jud.ge, too, must keep in view the upholding of authority. Fot this purpose
he must at the same time both inspire confidence in che people and establish a
distance between himself antl them. Amongst other things, the significance of
lud,icial rcbes (or the upholding of authority is pointed out and attention is drawn
to the drawbacks of a system whereby the public prosecutor, without interven-
tion of the judge, is entitled to come to an arrangement with the accused, enabling
him to pay a certain f\ne wtthout a pablic trial. Attention is also drawn to the
danger run by the authority of the judge when he is called upon to try insigni-
ficant cases of what in principle is 4 serious crime, or when he is overburdened
with the uying of petty cases.
For the sake of the confidence which the people must have in the admini-
strarion of justice it is advisable tot keep the wording of the sentence as simple
as possible and the punishment as striking as possible. The judge should reside in
the district where the accused reside, so that he may understand the mentality of
the people.
CHAPTER r, S 3.
The essential nature of the nornz-upholding functi'on lies in rcttoring the
public sense of justice which has suffered by the committing of a delict, or in
confirming the feeling of having been right in the minds of all those who have
behaved lawfully. It is sometimes suggested that it should be found in the sym'
bolic ostracism of the criminal, which is practically brought about by imprison-
ment, or merely in the encouraging and deepening of the indignation of the
members of the communiry.
The norm-upholding function requires the fulfilment of two conditions: There
t
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must be both contistency and contintdty in the measure of the punishments
inflicred, and there must be continttity in the administration of jusricl itself.
The norm-upholding function demands the restoring of law and order, that is
more than reuibution for wrong-doing or expiation of guilt by equal suffering.
For the upholding of norms requires forethought and is, amongst other thingi,
influenced by the condition of law and order ar the moment of the trial.
If the punishment is ro serve the norm-upholding function adequately, the
seriousness of the delict should find expression in the measure of the punishment.
For this reason there are objections to an indeterminate sentence as far as this
second function of general prevenrion is concerned.
CHAPTER r, $ 4.
The central problem in the creation of norms is the question how far the
authoriries may anticipare the sense of justice of the members of the communiry.
In general it may be said that the authorities may never go so far that the
punishment imposed is no longer felt as just, but is felt to be unjust. For then
they lose contacr with the people and are no longer in a position ro carry our
any reformation of norms. In giving guidance ror rhe crearion of norms the degree
of punishment should be kept within the limits of the sense of justice of the
people. In the Nerherlands this quesrion was amply discussed in the thirties.
CHAPTER II, $ I.
The nzeans by which the punishment is given a general prevenrive effect are
d,eternzent, repeated. punishment, and the i.nspir.i.ng of f ear. According as one of
these three effects preponderates, the system of punishmenr must be different-
Determent - the oldest form of general pfevention - was originally thoughr
to be always effeccive through the conscious reflecrion of the members of the
communiry. The uphold,ing and, ,he ueation of nornzs, however, are, above all,
based on repeated imposition and execution of punishment. Thus an unconscious
barrier is erected against committing delicts. The inculcation of traffic regulations
took place in this way.
In addition to determent and repetition of punishment it is, however, of im-
portance to keep alive a vague fear of imprisonment, of being mixed up with
anything connected with the criminal judge; to this, for insrance, the decorum
of the court should conuibute, and also the height of the prison walls. This is
what is meant by ,,fearinspiring" as distinguished from determent.
CHAPTER II, $ 2.
The function ofcrintinal lau is of an authority-upholding and, along with it,
of an undifferentiated norm-upholding nature. The deterrent effect brought about
through the potential criminals conscious deliberation was greatly over-estimared
in the first half of the 19th century. Of far greater importance is its fear-inspiring
effect. In order to uphold the authority of the law the making of criminal laws
which cannot be maintained or the infringement of which cannot be traced should
be avoided.
For the more differentiated upholding of norms the measure of punishment
imposed by the judge is of much greater importance than the maximum punish-





CHAPTER II, S 3.
The general preventive significance oI the adminhtration of crimi,nal law lies,
as was said above, in the consistency of the punishments imposed in equally serious
cases and in the continuiry of the administration of justice. In order to attain
adequate regular,ity in the administration of justice, intensive prosecution is re-
quired. Moreover, from this point of view of general prevention, prosecurion
of anything that has come ro the knowledge of the public prosecutor is desirable.
Unsuccessful prosecution arid that of trifling cases, on the other hand, are in-
jurious to the norm-upholding function of the punishment. Also the satpend.ed
sentence, the d,ifference between the d.emand made by the prosecutor and the
sentence pronounced at the same session, and also the judge taking into accoilnt
the social consequences already suffered by the convicted p€rson, without the
public understanding the reason for the abnormal leniency of the punishment,
may injure this function
Tbe creation of norms does not require consistency of punishment but, on the'
contrary, demands that this consistency should be d,iscontinued,. This may be done
abruptly, but also gradually. Both methods have their advantages and disadvan-
rages.
CHAPTER ir, $ 4.
For general prevention the trial in open court and with all possible publicity
concetning the judicial procedure is of the greatest importance. The 19th cenrury
saw in the public trials nothing but a means by which the members of the com-
munity could check the judge. The promulgation of rentences was only admitted
in cases of delicts which made it desirable that the community should be warned
against the delinquent; it obtained the character of an additional punishment-
In our c€ntury the drawbacks of the trial in open court are beginning to be
felt. ,,A school for crime" it is called. For this reason it is argued that a selection
should be made of the cases that shall be uied in public and also of the audience
admitted to the trial; in some cases, for instance, only the prerr should be present,,
of which a sensible report is expected.
Many disadvaotages to which a public trial is subjecr are not attached to the
promulgation of the sentence. It must, however, be said that from the point of
view of general prevention there are some objections tot the activity of the press.
Too much attention is repeatedly paid to the crime and too little to the trial. It
is precisely through the prest that it should be inculcated upon the people that
crimes are regularly prosecuted and tried, at least if this is really the case.
Public execution was abolished in the Netherlands as early as the middle of
the 19th century. Especially in cases of capital and corporal punishment the urge
of the spectators to follow suit was repeatedly the cause of new crimes, as has
recently become evident.
New method,t of pabl;carion arc employed, e.g. the publication of the number
of punishments imposed in a certain period for a certain delict, the placing along
the road of placards containing such warnings etc..
CHAPTER II, S '.
Tbe execution of punishment, too, has a general preventive effect; in the first
place that of intpiring fear, especially in cases of long imprisonment. In the
second place the execution of punishment guarantees the effect aimed at by the
c
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imposition. This is, above all, the general preventive significance of shotter im-
prisonment and of fines.
For the sake of general prevention the punishment should appeal ,o the
imagination of the public - for this purpose is need nor even be very severe -
and it should be in an immediately understandable connection wirh the nature
and seriousness of the delict. Thus it is advisable rhar, in addition ro the paymenr
of a fine, the delinquent should be compelled to indemnify his victim to such
an extent that the advantages derived from the delict are at leasr completely
nullified. It is thought desirable rhat young persons should be punished by,,school
punishments" (being kept in by order of he judge), automobilisrs by a nocice on
their car stating the punishment for an offence against the road regularions.
Along with the desire for a more striking punishment, the stiffening of the
pr'i,-ron-regime in cases of short rentence was urged in order to impart a more
deterrent character to the punishment. This, however, has on those who undergo
it a crime-inciting effect which is opposed to the possible advantages of its
general preventive effect.
CHAPTER III, $ i.
Some rypes of men are more, others less susceptible than normal to the general
preventive effecc of the punishment. Those who have flever come into contact
with the criminal judge ate especially sensitive to this effect. Ler tentiriae than
is normally the case are recid'iairrs, poli,tical d,elinquents, all those who are pre-
pared to commit a delict witb mali.ce prepense, those who commit a crime out
of panion (crime passionnel) and abnormal persons who are not or in some less
degree responsible. This last grbup presents special difficulties for the general
preventive punishment. The indeterminate sentence in case of grave recidivists
has in its very indefiniteness perhaps such a fear-inspiring effect that it neutralizes
the disadvantages which are attached to the sentence not containing a definite
punishment.
The effect of the general preventive character of the punishment should reach
those whose norms are disturbed by the committing of a delict, those wo must be
impressed with the culpability of the behaviour of a delinquent, and those whose
respect for the authority of the government has suffered. Attention should be
paid to the effect of the punishment both on existing social groups and on a
casu,al mubitud.e.
As separate groups that are of importance as being influenced by the threat of
punishment were considered the following: beggars, the unemployed during the
economic crisis of 1929, the coantuy loxtth, ^^d the farmers under the laws made
afrer 1929 in connection with this crisis.
According as the cohesion in a certain group is greatet, the punishment im-
posed upon one of its members for a delict repeatedly perpetrated in, and typical
of that group, has a greater general preventive effect.
CHAPTER III, S 2.
Some delicts are capable of being suppressed by general prevention, others
scarcely at all. For the general preventive punishment to be effective it is neces-
sary that the delict should be of lreqaent occurrence and that it should no, be
committed from economic necetilty.-"The kind of criminaliry said to be most







IUnder abnormal conditions a general prevenfive punishment is called to aid in
order to maintain law and order and the authority of the government. In the
long run criminal law is in a position to cope with such a situation only if the
causes are attacked by means o{ other measures e.g. against unemployment.
CHAPTER IV,
The general preventive punishment must not go beyond the bounds set by the
public sense of justice. These bounds are not realised before they are exceeded.
There comes a moment that the punishment is thought to be unjustly severe, and
a moment that it is thought to be unjustly light. Between these two extremes
there is a margin.
In addition to the desire to let the punishment correspond with the wrong com-
mitted by the delinquent and the extent of his guilt, the sense of justice consists
of the desire to take into account the social conditions and circumstances at the
ftzoment the d,elict is committed., as well as rhe social conditions and circumstances
at tlse time of the trial.
'fhis means that the sense of justice itself demands chat the punishment shall
take into account the requirements of both: general and special prevention. It is
indivisible and it determinates in its entirery what place must be given to the
element: general prevention.
In cases of li.ght offences the desire to make the punishment correspond with
the guilt and the offence, leaves a broad margin. Consequently general Preven-
tion has in such cases, all the more significance for the measure of the punishment
to be imposed within the two limits of the margin mentioned above. This is the
domain - suppression of hooliganism, of offences against road regulations, of
those against the regulations concerning economic conditions, etc. - where, in
our mofe and more thickly populated country, general prevention, as it should
be aimed at by the adminiscration of justice, has to fulfil a most important task
in the coming years.
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